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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS 

BISWANATH CHARIALI 

                               G.R. Case No. 800 of 2012 

Arising out of Behali PS Case No. 210 of 2012 

(U/S 325/294/34 of IPC) 

                           State of Assam         

            –Vs–   

1. Khitish Mahanta 

2. Chandan Mahanta 

3. Chandra Prabha Mahanta           -Accused persons 

     

Present:  Smt. Neha Saikia, A.J.S. 

          

Evidence recorded on: 30.08.2013, 05.04.2014, 20.06.2014, 08.10.2015,  

    10.02.2016, 01.12.2016, 27.06.2018, 20.03.2019 

Argument heard on:    08.05.2019 

Judgment delivered on: 21.05.2019 

For the State: Sri Golap Hazarika, Asst. Public Prosecutor  

For the accused: Sri Rajani Kanta Sharma, Ld. Advocate   

 

           JUDGMENT 

1. BRIEF FACTS OF THE CASE: The story of the prosecution in brief is that 

the informant Lakheswar Saikia lodged an ejahar dated 27.10.2012 

alleging that on 26.10.2012 at about 7.30 PM in the evening when his 

daughter Smt. Dipti Saikia went to meet the accused persons to enquire 

about a matter relating to her children, the accused Khitish Mahanta pelted 

a large stone towards her which hit her on her left leg because of which 

she sustained grievous injuries. At that time itself, the accused Chandan 

Mahanta came there with a Dao in his hand, shouting offensive and bad 

statements towards his daughter, Dipti Saikia who was then taken to 

Catholic Hospital for treatment. Hence, the informant lodged this case 
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against the accused persons, Khitish Mahanta, Chandan Mahanta and 

Chandra Prabha Mahanta.     

 

2. On receipt of the ejahar, the case was registered as Behali P.S. Case No. 

210/2012 u/s 335/294/34 of IPC. On completion of the investigation, 

police submitted charge sheet against only two accused persons, Khitish 

Mahanta and Chandra Prabha Mahanta u/s 338/294/34 of IPC. But vide 

the order dated 20.06.2014, my Ld. Predecessor impleaded accused 

Chandan Mahanta also. Thereafter summons was issued to all the three 

accused persons.  

 

3. In due course of time, Khitish Mahanta and Chandra Prabha Mahanta 

appeared before the court, copy of the relevant documents u/s 207 CrPC 

was furnished to them and having found prima-facie case against the 

accused persons, formal charges under section 325/294/34 of IPC was 

read over and explained to them to which they pleaded not guilty and 

claimed to be tried. Later during the examination of the witnesses, 

incriminating materials were found against the accused Chandan Mahanta 

and therefore, he was impleaded in the case as per the order dated 

20.06.2014.  

 

4. The prosecution side examined as many as nine witnesses on its behalf. 

After closer of the prosecution evidence, the statement of defence of the 

accused persons, Khitish Mahanta and Chandan Mahanta was recorded 

u/s 313 CrPC. The defence plea was of total denial and they chose not to 

adduce any evidence. The statement of defence of accused Chandra 

Prabha Mahanta was dispensed with as no incriminating materials was 

found against her.  

 

5. I have heard both the parties. I have heard the learned counsel for the 

accused person who submitted that there is no material against the 

accused persons; as such the accused persons needs to be acquitted. 
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6. POINTS FOR DETERMINATION: 

(i.) Whether the accused persons, Khitish Mahanta and Chandan 

Mahanta in furtherance of common intention on 26.10.2012 at 

about 7.30 PM voluntarily caused grievous hurt to Smt. Dipti Saikia 

and thereby committed an offence punishable u/s 325/34 IPC?  

 

(ii.) Whether the accused persons, Khitish Mahanta and Chandan 

Mahanta in furtherance of common intention on 26.10.2012 at 

about 7.30 PM did obscene act in public place to annoy others and 

thereby committed an offence punishable u/s 294/34 IPC?  

 

                    DISCUSSION, DECISIONS AND REASONS THEREOF 

7. Now let me discuss the materials on record and try to arrive at a definite 

finding as regards the points for determination. Both the points for 

determination are discussed separately for the sake of convenience. 

 

8. It’s pertinent to mention here that in order to bring home the offence 

under section-294 IPC, the prosecution shall prove beyond reasonable 

doubt of the following ingredients:  

  (1) The accused- (a) did some act; (b) sang, recited, or uttered 

         any song or ballad;  

  (2) That such act, singing, etc., was obscene.  

  (3) That it was done in public place.  

  (4) It caused annoyance to others. 

 

But in the case under discussion, no material regarding obscenity is found 

in the evidence of prosecution witnesses. The prosecution has failed to 

prove the guilt of any of the three accused persons under section 294 IPC 

as the ingredients of said section is not made out. The accused persons 

were held not guilty under section 294 IPC.  

 

9. The essential ingredients of section 325 IPC are as follows: 

  (1). That the accused caused grievous hurt to any person  
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  (2). That such hurt was caused voluntarily  

  (3). That such a case was not provided for by section 335 IPC.  

 

In the present case at hand, on appreciating the evidence on record and 

also on perusal of the ejahar, it is found that the accused Sri Khitish 

Mahanta voluntarily caused hurt to the injured Smt. Dipti Saikia with a 

stone. The stone hit the left leg of the victim and caused her injuries which 

is revealed from the Medical Report exhibited as Ext. 1 and the PW 8/ Dr. 

Bishnu Sarma identified Ext. 1(1) as his signature. It is important to 

mention here that the prosecution failed to procure the appearance of the 

Informant of this case Sri Lakheswar Saikia as he is totally bed-ridden 

because of several ailments. The evidence of PW 1/ Dipti Saikia being the 

victim corroborated to the materials stated in the ejahar and her version 

is corroborated by the evidence of PW 7/ Panchami Saikia.  

 

10. Though, the names of nine witnesses were listed in the Chargesheet and 

the prosecution side also had examined as many as nine witnesses, only 

two of them were the prime and principal witnesses to the incident, one 

being the victim herself and the other is the eye-witness to the incident. 

As it is an established fact that it is not the quantity of the witnesses which 

matters and further the evidence of the two prime witnesses remained un-

shakened even during their cross-examination. PW 7 had stated that she 

had seen the accused Khitish Mahanta pelting a stone towards the victim 

from standing behind the gate and after throwing the stone, he fled away 

from the place of occurrence. She heard the cry of the Victim saying-

“Morilu Oi” and told PW 7 that it was Khitish Mahanta who threw that 

stone towards her. Both PW 1 and PW 7 identified the accused to be 

Khitish Mahanta. At this point, I would like to refer the concept of Res- 

Gestae referred u/s 6 of the Indian Evidence Act. After examining the 

evidence on record, I have found support and corroboration of the 

testimony of PW 1 through the evidence of PW 7 with the aid of Section 6 

of the Evidence Act as PW 7 consistently deposed that the victim reported 

her soon after the occurrence of the incident implicating the accused 
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Khitish Mahanta immediately after the occurrence, before any significant 

lapse of time which would have provided scope for concoction, thereby 

rendering his utterance part of the res-gestae.  

 

11. Having regard to the law laid down in this regard in Gentela Vijaya 

Vardhan Rao vs. State of A.P. [1996 (6) SCC 241], I have relied on 

the observations laid down by the Hon’ble Apex Court in regard to the 

objects and principals specified in the law. The statements made or acts 

done has to be spontaneous and simultaneous to the main transaction. 

They may be made or done before or after the main transaction, but the 

time gap has to be very little so as to render it to be a res-gestae i.e. it 

has to be done or made immediately before, or during or 

immediately after the occurrence of the main transaction. Where 

time gap is enough for fabrication or concoction, then statement or act 

shall not fall under section 6. And on perusal of the deposition of PW 7, I 

have no hesitation in agreeing with the aforesaid finding regarding 

corroboration of the version of PW 1 by the above mentioned PW 7 

because soon after the incident PW 1 narrated before PW 7 that Khitish 

Mahanta threw stone at her. 

 

12. Now, a question might arise as to the number of witnesses examined and 

their role in this present case. Sec 134 of the Evidence Act is relevant 

at this point. This section of Indian Evidence Act clearly laid down that no 

particular number of witnesses required to proof or disproof the facts of 

the case. This section is based on the popular maxim that evidence is to 

be weighed and not counted. From the ongoing discussion, the testimony 

of PW 1 and PW 7 are very vital and they are the victim eye witnesses of 

the alleged occurrence. Their evidence is reliable and trustworthy. Hon’ble 

Supreme Court of India in Shyam Babu vs. State of U.P (AIR 2012 

SC 3311) held that evidence of an injured eye witness stands on a higher 

pedestal.  
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13. In Deny Bora vs. State of Assam, 2015, 1 SCC (Cri) 293, the Hon’ble 

Supreme Court held that: “Criminal Trial- Witnesses- Sole/Solitary 

witnesses Testimony of – Conviction based thereon- Held, such conviction 

permissible provided the witness is wholly reliable.” In State of Haryana 

vs. Inder Singh and Ors., (2002) 9 SCC 537, the Hon'ble Supreme 

Court of India held that:  “There is no denial of the fact that it is not the 

quantity but the quality of the witnesses which matters for determining 

the guilt or innocence of the accused.” In Lal kalandi and an Other v. 

State of Assam, (1997) 1 Guwahati Law Reports 311, the Hon’ble 

Gauhati High Court held that: “Solitary eye witness- Conviction can be 

based on the testimony solitary eye witness but such testimony must be 

free from any infirmity.” In the instant case the evidence of PW 1 regarding 

the assault, supported by medical evidence, is found to be wholly reliable 

and trustworthy. PW 9 is an official witnesses and his evidence is merely 

formal in nature. PW 2, PW 3, PW 4, PW 5, PW 6 and PW 7 have not 

witnessed the incident. They have no any personal knowledge about the 

incident. The only two witnesses PW 1 and PW 7 though are related to 

each other and are the principal witness of the incident, but it is to be kept 

in consideration that "A witness cannot be said to be an "interested" 

witness merely by virtue of being a relative of the victim. The witness may 

be called "interested" only when he or she derives some benefit from the 

result of a litigation in the decree in a civil case, or in seeing an accused 

person punished.”  as held in the case of  Sudhakar vs. State, (2018) 

5 SCC 435 and Sadayappan @ Ganesan vs. State, represented by 

Inspector of Police [Criminal Appeal No. 1990 of 2012] 

 

14. Since, the evidence of the victim and the sole eye witness are found wholly 

reliable, hence, in the light of the aforesaid judgments conviction can be 

given based on her sole testimony, more so, the circumstances linking the 

occurrence of the incidents are established by other corroborative 

evidences only against the accused Khitish Mahanta. The other co-

accused Chandan Mahanta and Chandra Prabha Mahanta are 

found to be not guilty in this present case.  
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15. Now the question arises, whether that injury is grievous or not – the 

testimony of PW 1 and PW 7 is silent. Though the medical report reveals 

that the injury is grievous in nature, but the medical evidence is only an 

opinion evidence and it has to corroborate the evidence of eye witness but 

not the vice versa. In my opinion, the injury sustained by PW 1 does not  

fall any of the description of section 320 of Indian Penal Code and hence, 

the accused Khitish Mahanta is found not guilty under section 325 IPC. 

Hence, it is vividly clear that the charge u/s 325 of IPC is found not 

attracted in the instant case. However, he is found guilty under section 

323 IPC which is a minor offence/section of section 325 IPC.  

 

16. In view of what have been discussed herein-above coupled with my 

reasons and upon full appraisal of evidence on record, I am constrained 

to hold that prosecution has successfully proved beyond all reasonable 

doubt that the accused person Khitish Mahanta at the relevant time of 

occurrence voluntarily caused hurt to victim Dipti Saikia on her left leg by 

pelting stone at her. And hence he is found liable to be punished u/s 323 

of IPC and not guilty u/s 294 IPC. Hence, I convict the accused person 

namely, Khitish Mahanta under sections 323 of IPC. 

 

17. Now let me consider whether the accused person is entitled to get benefit 

of probation in this case. From the perusal of the evidence on record it 

seems that the accused person had intention to do such act. In the light 

of the growing crime rate in society & the social environment of the 

villages or in towns/ cities such crimes should not go unpunished. 

Moreover, in the present case, it is seen that the nature of injury sustained 

by the victim who is a woman was of cruel nature and she had to suffer 

lot and undergo medical treatment. And if such inhuman acts of the 

present accused person is excused without imposing sufficient 

punishment, then in my considered opinion, it will be failure of justice and 

shall defeat the great belief of society towards the justice delivery system. 

Considering all the aspects, I do not find it a fit case for applying the  
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provision of section 360 of the Code of Criminal Procedure nor the benefit 

of the Probation of Offenders’ Act, 1958 can be provided to the convicted 

accused person.  

 

   HEARING ON THE POINT OF SENTENCE 

18. Now, I propose to pass appropriate sentence after hearing the convict. 

Heard the convict on the point of sentence. He has prayed mercy of the 

court being a poor person and he will never do such acts in the near future. 

I have heard the learned defence counsel and the learned Asst. P.P. The 

learned Asst. P.P has submitted that the accused person should get 

adequate amount of punishment and the learned defence counsel had 

submitted that the court may be lenient on the accused person on the 

point of sentence as the accused person is having his family and future 

life.  

 

    ORDER   

19. As a result the accused person, Khitish Mahanta is hereby convicted of the 

offence levelled against him under section 323 of IPC. Considering all pros 

and cons, I sentence the accused person Khitish Mahanta to suffer Simple 

Imprisonment (S.I.) for 4 (four) months under section 323 of I.P.C., and 

also to pay a fine of Rs. 1,000/- (rupees one thousand) only in default of 

payment of fine, to suffer further S.I. for 1 (one) month.  

 

20. Be it noted that out of total fine amounts of Rs. 1000/ (rupees one 

thousand) only u/s 323 of I.P.C., if realized, will go to victim Dipti Saikia.  

 

21. The case stands disposed of on contest.  

 

22. Furnished a free certified copy of this judgment to the convicted accused 

person.  

 

 



Page | 9  
 

23. Given under my hand and the seal of this Court on this 21st day of May, 

2019 at Biswanath Chariali.  

 

     (Smt. Neha Saikia)  

  Judicial Magistrate First Class,        

Biswanath Chariali 
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A-N-N-E-X-U-R-E  

 Witnesses for Prosecution 

PW 1  : Dipti Saikia  

    PW 2  : Kuladev Saikia 

  PW 3  : Kritanjali Saikia 

  PW 4   : Bedananda Phukan 

  PW 5  : Naren Roy 

  PW 6  : Gunu Saikia 

  PW 7  : Panchami Saikia 

  PW 8  : Dr. Bishnu Sarma 

  PW 9  : Pulakesh Rabha 

   

2. Witnesses for Defence : NIL  

3. Court Witnesses  : NIL  

4. Prosecution Exhibits :   

  Ext.1  : Medical Report 

  Ext. 1(1) : Signature of PW8 in the Medical Report 

  Ext. 1(A) : Sketch Map 

  Ext. 1(A)(1) : Signature of PW 9 in the Sketch Map 

  Ext. 2  : Extract copy of GDE no. 669 dt. 6.10.12 

  Ext. 2(1) : Signature in the extract copy 

  Ext. 3   :  Chargesheet 

  Ext. 3 (1) : Signature in the chargesheet 

 

5. Defence Exhibits  : NIL 

6. Material Exhibits  : NIL 

                                

          Judicial Magistrate First Class,        

              Biswanath Chariali 

 


